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RESPONSE TO MOTION TO INTERVENE FOR LIMITED PURPOSE PURSUANT 
TO C.R.C.P RULE 24 AND EMERGENCY MOTION FOR PARTIAL STAY OF ORDER 

APPOINTING RECEIVER 

Petitioner, Kelsy M. Yates, also known as Wife herein, by and through her 

attorneys, Gutterman Griffiths PC, hereby submits the following Response to Frosted 

Leafs Motion To Intervene For Limited Purpose Pursuant To C.R. C.P Rule 24 And 

Emergency Motion For Partial Stay Of Order Appointing Receiver, and in support states 

as follows: 

1. Wife opposes both Frosted Leafs request to intervene in this divorce action and 

request for partial stay of the Order Appointing Receiver issued by this Court on 

September 19, 2016. 

2. Counsel for Frosted Leaf, Mr. John Goutell, was counsel ofrecord in this case until 

only recently when Mr. Nicholas filed a Substitution of Counsel on September 19, 

2016. 



I. Frosted Leaf's intervention is not appropriate 

3. Mr. Goutell seeks to intervene in this action pursuant to C.R.C.P. 24(a)(2) for 

intervention as of right. C.R.C.P. 24(a)(2) states that upon timely application anyone 

shall be permitted to intervene "when the applicant claims an interest relating to the 

property or transaction which is the subject ofthe action and he is so situated that the 

disposition of the action may as a practical matter impair or impede his ability to 

protect that interest, unless the applicant's interest is adequately represented by 

existing parties." 

4. "All three elements of the rule, including property interest, impairment of ability to 

protect it, and adequate representation, must be present before the right to intervene 

arises under rule." Matter ofScott's Estate, 577 P.2d 311, 312 (Colo. App. 1978). "If 

the interest of the absentee is not represented at all, or if all existing parties are 

adverse to him, then he is not adequately represented. If his interest is identical to that 

of one of the present parties, or if there is a party charged by law with representing his 

interest, then a compelling showing should be required to demonstrate why this 

representation is not adequate." Feigin v. Alexa G1p., Ltd., 19 P.3d 23, 31 (Colo. 

2001). 

5. In this case, Frosted Leafs interests are adequately represented by the existing parties 

and Frosted Leaf has not provided a compelling reason demonstrating why this 

representation is not adequate. Frosted Leaf claims that Husband and the business 

entities each have their own separate and distinct rights and interests. However, 

Husband has consistently claimed a 100% ownership interest in each of the Frosted 
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Leaf entities. Thus, Husband's interests are identical to those of Frosted Leaf. Also, 

Husband, through his current counsel of record in the dissolution of marriage action, 

Mr. Nicholas, can adequately represent the interests ofthe businesses for which he is 

the sole owner. 

6. Additionally, requests for intervention must be timely made, and a determination of 

timeliness rests within the sound discretion of the Court. In re Guinn's Marriage, 522 

P.2d 755, 756 (Colo. App. 1974). In exercising its discretion, "the court must weigh 

the lapse of time in the light of all the circumstances of the case, including whether 

the applicant was in a position to seek intervention at an earlier stage in the case." I d. 

7. Here, Mr. Goutell has been aware of all the relevant issues and was actively engaged 

in the briefing process regarding the appointment of the receiver. In fact, it was Mr. 

Goutell who was responsible for drafting the Response to Wife's Motion to Appoint 

Receiver. Yet, Mr. Goutell's Response does not contain a single reference to the 

marijuana statutes or rules which he references in his Motion to Intervene and for 

Partial Stay. Mr. Goutell had ample time and opportunity to set forth the basis of his 

arguments regarding the appointment of the receiver, but failed to do so when 

attorney of record. He should not now be allowed to intervene in this case and request 

a stay, which as discussed below is unwarranted. In light of all the circumstances, 

Frosted Leafs motion is untimely, and Mr. Goutell has had his chance to weigh in on 

this issue. 

8. Furthermore, Mr. Goutell's intervention unnecessarily complicates the litigation and 

appears be nothing more than a means of driving up attorney fees in this case. 
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II. A partial stay of the Order Appointing Receiver is unwarranted 

9. Mr. Goutell, requests a stay of the Order Appointing a Receiver but does not set forth 

the legal authority upon which a stay could be granted. Wife is left to assume that Mr. 

Goutell' s request relies on C.R.-c.P. 62 .for a stay of proceedings to enforce a 

judgment. However, C.R.C.P. 62(b) authorizes the Court, in its discretion, to grant a 

stay during the pendency of motions for post-trial relief, during the time in which to 

file an appeal, and during the pendency a motion for approval of a supersedeas bond. 

None of these is applicable in this case. As such, the Motion for Partial Stay should 

be denied for total lack of legal basis. 

10. Even if the Court determines that Mr. Goutell's failure to provide the legal authority 

upon which a stay could be granted does not warrant denial of the motion and that 

C.R.C.P. 62 does apply, the Motion for Partial Stay should still fail. 

11. When determining whether to stay an order under C.R.C.P. 62, Courts will consider 

the following four factors: 

(1) whether the applicant has made a strong showing that he is likely to succeed 
on the merits; 

(2) whether the applicant will be irreparably injured absent a stay; 

(3) whether issuance of the stay will substantially injure the other parties' 
interested in the proceeding; and 

(4) where the public interest lies. 

Romero v. City of Fountain, 307 P.3d 120, 122 (Colo. App. 2011). 

12. Generally, the first factor is in reference to the likelihood of success on appeal. 

However, in this instance, there is no appeal and Mr. Goutell states that he is only 

seeking to intervene for the sole purpose of seeking the stay. It appears that Mr. 
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Goutell has interjected arguments against the appointment of the receiver into the 

Motion to Stay that he may now wish had been included in the Response to Wife's 

Motion to Appoint a Receiver. This second bite at the apple should not be allowed. 

13. Even so, Mr. Goutell has still not made a strong showing that his arguments would be 

likely to succeed on the merits. He argues that pursuant to the marijuana statutes an 

owner of a marijuana business must be licensed and that by virtue of the powers 

given to the receiver, the receiver is then a de facto owner. However, receivership law 

is explicitly clear that Courts have the discretion and inherent power to appoint 

receivers as ministerial officers of the Court exercising the Court's jurisdiction over 

the receivership estate, not as owners of the receivership estate. Johnson v. El Paso 

County Cattle Co., 725 P .2d 1180 (Colo. App. 1986); Casserleigh v. Malone, 115 P. 

520 (1911). The issue of the receiver acting as an arm of the Court is fully briefed in 

the Receiver's Response to the State Licensing Authority's Motion to Modify the 

Order Appointing Receiver. 

14. Despite Mr. Goutell's claims, Frosted Leaf will not be irreparably injured absent a 

stay. At present, there is a valid Court Order appointing Sterling Consulting as the 

receiver in this action. That Order was issued on September 19, 2016, and there has 

been no indication to date that the businesses have suffered as a result of the order. In 

fact, it is Wife's understanding that business has continued as usual, although some 

there is some question as to whether Husband has cooperated with the receiver. 

15. To the contrary, the issuance of a stay could substantially injure Wife's interest in the 

proceeding. Wife's request for the appointment of a receiver was two-pronged. First, 

Husband has persistently failed to provide the required disclosures pursuant to 
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C.R.C.P. 16.2 and to respond to discovery. Because of this, Wife had no ability to 

discern the value of, or the financial stability of the businesses. Wife's primary 

objective was to preserve the businesses value as a marital asset to be allocated as 

·part of the divorce and to receive sufficient information regarding the business to 

facilitate an enforceable settlement if possible. If a stay is granted, Husband is free to 

continue to withhold the financial information regarding the businesses. The public 

interest cannot be to allow a stay of the receiver order allowing Husband to reclaim 

control of the business and continue to obstruct the provision of documents required 

to be disclosed in divorce proceedings. 

16. Ironically, had Husband provided the mandatory disclosures and responded to 

requests for discovery as required by law when he was represented by Mr. Goutell, 

the parties may not have found themselves in this position where Mr. Goutell was 

impelled move to intervene and request a stay. 

17. Mr. Goutell now seeks to intervene for the sole purpose of delaying the receiver's 

ability to exercise his appointment by the Court. The current situation may easily 

have been avoided had Husband provided his disclosures when represented by Mr. 

Goutell. Additionally, Mr. Goutell had ample opportunity to present the arguments in 

his Response to the Receiver Motion that is now trying to interject into his Motion to 

Intervene and Motion for Stay. For these reasons, Wife seeks an award of her 

reasonably attorney fees in responding to Mr. Goutell's Motion to Intervene and 

Motion for Partial Stay pursuant to C.R.S. § 13-17-102 and C.R.C.P. 11. 

18. Under C.R.S. 13-17-102, a Court shall assess attorney fees if it finds that an attorney 

brought or defended an action that lacked substantial justification or that the action, or 
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any part thereof, was interposed for delay. I d. Lacking substantial justification means 

substantially frivolous, substantially groundless, or substantially vexatious. Id. 

'"Vexatious' claim is one brought or maintained in bad faith to annoy or harass and 

may include conduct that is arbitrary, abusive, stubbornly litigious or disrespectful of 

truth." Bockar v. Patterson, 899 P.2d 233 (Colo. App. 1994). 

19. Pursuant to C.R.C.P. 11, reasonable attorney fees may be assessed if an attorney signs 

a pleading in violation of the mandate that the pleading not be interposed for any 

improper purpose, such as to harass or to cause unnecessary delay or needlessly 

increase the cost of litigation. Here, Mr. Goutell' s Motions have both unnecessarily 

delayed these proceedings and needlessly increased the cost of litigation. 

WHEREFORE, Petitioner respectfully requests that the Court enter Orders as 

follows: 

1. Denying the Motion To Intervene For Limited Purpose Pursuant To C.R.C.P 

Rule 24; 

2. Denying the Emergency Motion For Partial Stay Of Order Appointing 

Receiver; 

3. Granting an award of Wife's reasonable attorney fees and costs in responding 

the motions; and 

4. Such other and further relief as the Court deems just and proper. 
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of September, 2016. 

GUTTERMAN GRIFFITHS PC 

Kristi . derson Wells, #3 9541 
, Car¢Yl1 Witkus, #39237 

10375 Park Meadows Drive, Suite 520 
Littleton, CO 80124 
Telephone: (303) 858-8090 
ATTORNEYS FOR PETITIONER 
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CERTIFICATE OF SERVICE 

I hereby certify that a true and correct copy of the foregoing RESPONSE TO 
MOTION To INTERVENE FOR LIMITED PURPOSE PURSUANT To C.R.C.P RULE 24 AND 
EMERGENCY MOTION FOR PARTIAL STAX_ OF ORDER APPOINTING RECEIVER was 
forwarded via ICCES and E-mail, this ~ay of September, 2016 to: 

Gary D. Nicholas 
4601 DTC Blvd., Ste 1000 
Denver, CO 80237 

Cynthia H. Coffman, 
Attorney General 
Claudia Brett Goldin 
First Assistant Attorney Gen. 
Nathan Bruggeman, Assist. 
Attorney General 
Ralph L. Carr Colorado Judicial Center 
1300 Broadway 
Denver, CO 80203 
Claudia. goldin@co a g. gov 
Nathan. bruggeman@coag. Gev 

And Regular Mail/E-mail to: 

Kelsy M. Yates 
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John Goutell 
The Minerva, LLC 
9457 S. University Blvd. 
Ste. 528 
Highlands Ranch, CO 80126 
j ohn@theminerva.com 

Jack Tanner 
Fairfield & Woods 
1801 California #2600 
Denver, CO 80202 
jtanner@fwlaw.com 

Hon. Lael Montgomery (retired) 
Judicial Arbiter Group, Inc. 
1601 Blake Street, Ste. 400 
Denver, CO 80202 




